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 1.  TIME:  9:00   CASE#: MSC17-00028 
CASE NAME: BAUMAN VS. HILTON WORLDWIDE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY HILTON WORLDWIDE, INC., REMINGTON LODGING 
* TENTATIVE RULING: * 
 
 
              Defendants’ Hilton Worldwide, Inc. dba Embassy Suites, et al.’s Motion for Summary 
Judgment or, Alternatively Summary Adjudication is denied.  Defendants have not established 
they are entitled to judgment as a matter of law. 
  
 
Background Facts  
 
 The complaint alleges that on or about August 21, 2015, Plaintiff Stacy Bauman was 
injured as a result of a dangerous condition of property owned and maintained by Defendants.  
Plaintiff, a technician for Ecolab, was installing equipment for the washing machines in the 
basement of Defendants Hilton Worldwide, Inc. dba Embassy Suites, located at 1345 Treat 
Boulevard in Walnut Creek.  Plaintiff stepped onto a grate in the area where she was working 
and the grate caved in causing injuries to Plaintiff.     
 
 
 Motion  
  
 Defendants move for summary judgment, alternatively, summary adjudication on the 
ground there are no triable issues of material fact and Defendants are entitled to judgment as 
matter of law. (CCP § 437c.)   First, Defendants contend Plaintiff’s claims are barred by the 
worker’s compensation exclusive remedy rule.  Secondly, Defendants maintain Plaintiff’s 
premises liability and general negligence claims are barred under Privette v. Superior Court 
(1993) 5 Cal.4th 689 and its progeny.   Defendants argues the doctrine applies since 
Defendants did not intentionally or affirmatively contribute to Plaintiff’s injuries.   
 
 
Standard on Motion for Summary Judgment 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). The party moving for summary 
judgment carries both the burden of persuasion and the burden of production of evidence.  
(Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.)  A defendant 
moving for summary judgment “bears the burden of persuasion that ‘one or more elements of 
the ‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ 
thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Alternatively, a 
defendant meets its burden by submitting evidence ‘that the plaintiff does not possess, and 
cannot reasonably obtain, needed evidence’ supporting an essential element of its claim.” 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855.)   
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 “If the defendant fails to meet this initial burden [of production], it is unnecessary to examine the 
plaintiff's opposing evidence; the motion must be denied.” (Zoran Corp. v. Chen (2010) 185 
Cal.App.4th 799, 805.) 
 
 
Worker’s Compensation Exclusive Remedy Rule Does Not Bar Plaintiff’s Action 
 
 Pursuant to Labor Code §§ 3600 and 3602, Defendants argue that worker’s 
compensation is generally the exclusive remedy for workplace injuries and Plaintiff’s action is 
barred.  Specifically, Labor § 3602 provides, “Where the conditions of compensation set forth 
in Section 3600 concur, the right to recover compensation is… the sole and exclusive remedy of 
the employee or his or her dependents against the employer.”  Defendants argue that 
undisputed facts clearly show that Plaintiff was working for Ecolab, an independent contractor of 
Defendants, at the time of the incident.  (UMF Nos. 27, 28.)  Plaintiff was installing a chemical 
equipment during the course and scope of her employment. (UMF Nos. 26, 30.)  Plaintiff has 
received more than $73,084.45 in worker’s compensation benefits.   
 
 Plaintiff opposes granting the motion for summary judgment on this ground arguing the 
worker’s compensation exclusive remedy rule only bars tort claims against Plaintiff’s own 
employer, Ecolab.  Plaintiff argues that an employee’s right of action against a third party is not 
barred by workers’ compensation law.  Plaintiff cites to 1 California Torts §10.21 (Matthew 
Bender & Company, Inc., 2020)   
 
 “While an employee is generally limited to compensation under the system as his or 
her exclusive remedy against the employer ( Lab. Code, §§ 3600, 3601), Labor 
Code section 3852 permits an employee who has suffered an industrial injury to sue third 
parties for ‘all damages proximately resulting from such injury.’” (Droz v. Pac. Nat'l Ins. 
Co. (1982) 138 Cal.App.3d 181, 183.)   A plaintiff who recovers workers' compensation from her 
employer may also pursue common law tort actions against third parties for independent acts of 
negligence. (Waste Management, Inc. v. Superior Court (2004) 119 Cal.App.4th 105, 109-110.)  
 
 Here, Plaintiff has submitted evidence sufficient to raise a question of fact as to 
Defendants’ independent negligence.  Plaintiff presented evidence that the drain grate was 
managed and controlled by Defendants. (Plaintiff’s UMF Nos. 11 and 12.)  Plaintiff also 
presented evidence that the drain failed because it was “weakened and broke, or it wasn’t 
secure and it slipped and fell into the trough of the floor drain.”  (Plaintiff’s Expert, Gerald 
Fulghum Declaration, ¶7g.)  Fulghum further concludes that Defendants “did not comply with the 
requirement that the hazard(s) of floor openings, such as the floor drain, were eliminated by 
providing a cover of adequate design and strength to prevent the risk of injury to workers and 
others.”  (Fulghum Decl., ¶19, PUMF Nos. 13 and 14.)  
 
 Defendants have objected Fulghum’s Declaration on ground he is unqualified and that 
he only conducted a visual inspection of the grate.  The Court has sustained Defendants’ 
objection in part.  Mr. Fulghum résumé shows that he is a safety engineer with over 47 years of 
experience.  While his résumé does not show that he is a metallurgist and opinion as to the 
grate’s weakened state may be inadmissible, he is competent to testify as to whether the design 
and position of the grate caused the grate to be in a dangerous condition.  In his opinion, the 
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grate failed either because it was weakened or it wasn’t secure and it slipped and fell into the 
trough of the floor drain.  (Fulghum, ¶ 7g.).    
 
 Defendants have failed to establish, as a matter of law, Plaintiff’s claims are barred by 
the worker’s compensation exclusive remedy rule.  Plaintiff has presented evidence that the 
grate was maintained and controlled by Hilton, a party other than Plaintiff’s employer.  Plaintiff 
also presented evidence that Hilton’s independence negligence in not maintaining the grate 
caused Plaintiff’s injuries.  Plaintiff has submitted sufficient evidence to raise triable issues of 
fact as to Defendants’ independent acts of negligence. 
 
 
Privette Doctrine is Inapplicable  
 
 Defendants argue that Plaintiff impermissibly seeks to hold Defendants liable for her 
injuries.  Defendants move for summary judgment on the ground the Privette-Toland doctrine is 
a complete defense to Plaintiff’s cause of action for general negligence and premises liability, 
since Defendants did not intentionally or affirmatively contribute to Plaintiff’s injuries.    
 
  “To establish liability on a negligence theory against an owner for injuries caused by a 
dangerous condition of the property, a plaintiff must prove duty, breach, causation, and 
damages. (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1205.)”  (Hall v. Rockcliff Realtors 
(2013) 215 Cal.App.4th 1134, 1139.)   “Premises liability ‘is grounded in the possession of the 
premises and the attendant right to control and manage the premises’; accordingly, ‘mere 
possession with its attendant right to control conditions on the premises is a sufficient basis for 
the imposition of an affirmative duty to act.’ [Citation.]”  (Kesner v. Superior Court (2016) 1 
Cal.5th 1132, 1158, internal quotations omitted.)   
 
 “‘In Privette, the Supreme Court held that ‘an independent contractor's employee should 
not be allowed to recover damages from the contractor's hirer, who ‘is indirectly paying for the 
cost of [workers’ compensation] coverage, which the [hired] contractor presumably has 
calculated into the contract price.' [Citation.]’ [Citation.]”  (Alvarez v. Seaside Transportation 
Services LLC (2017) 13 Cal.App.5th 635, 640.) 
 
  The California Supreme Court in Privette held, ‘[W]hen the contractor's failure to provide 
safe working conditions results in injury to the contractor's employee, additional recovery from 
the person who hired the contractor--a nonnegligent party--advances no societal interest that is 
not already served by the workers' compensation system. (Privette v. Superior Court (1993) 5 
Cal.4th 689, 692.)    
 
  “Privette and its progeny recognize a presumption that an independent contractor's hirer 
delegates to that contractor the responsibility to perform the specified work safely. The policy 
favoring ‘delegation of responsibility and assignment of liability’ is very ‘strong in this context’ 
[citation], and a hirer generally ‘has no duty to act to protect the [contractor's] employee when 
the contractor fails in that task …’ [citation.].”  (SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 
Cal.4th 590, 601-602.) “By hiring an independent contractor, the hirer implicitly delegates to the 
contractor any tort law duty it owes to the contractor's employees to ensure the safety of the 
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specific workplace that is the subject of the contract.” (SeaBright Ins. Co. v. US Airways, Inc. 
(2011) 52 Cal.4th 590, 594.)  
 
 
 Exception to Privette—Hirer Affirmatively Contributed to Workplace Injury 
 
  “There is an exception to the general rule of nonliability when the hirer retains control 
over safety conditions at the worksite. The “hirer of an independent contractor can be liable for a 
workplace injury of the contractor's employee if the hirer retained control over the contractor's 
work and exercised that control in a way that ‘affirmatively contribute[d]’ to the employee's 
workplace injury. [Citation.]” (Alvarez v. Seaside Transportation Services LLC (2017) 13 
Cal.App.5th 635, 641.) 
 
    “Imposing tort liability on a hirer of an independent contractor when the hirer's conduct 
has affirmatively contributed to the injuries of the contractor's employee is consistent with the 
rationale of our decisions in Privette, Toland and Camargo because the liability of the hirer in 
such a case is not " 'in essence "vicarious" or "derivative" in the sense that it derives from the 
"act or omission" of the hired contractor.'” (Hooker v. Department of Transportation (2002) 27 
Cal.4th 198, 211-212.) 
 
 Here, Defendants argue they did nothing that affirmatively contributed to Plaintiff’s 
injuries.  “The imposition of tort liability turns on whether the hirer exercised that retained control 
in a manner that affirmatively contributed to the injury.” (Tverberg v. Fillner Constr. (2012) 202 
Cal.App.4th 1439, 1446.)  Defendants maintain there is no evidence that Defendants directed or 
controlled the means and methods by which Plaintiff accomplished her work.  Plaintiff received 
no direction from Defendants on how to perform her work. At no point did any employee or 
representative of Defendant instruct, advise, or supervise Plaintiff. (UMF Nos. 13 and 18.)  
Plaintiff relied solely on her independent knowledge and training in carrying out her duties. 
Plaintiff was responsible for providing her own personal protective equipment.  (UMF No. 5.)  
Defendants further argue that even if one assumes Defendants retained control of the premises, 
they did not affirmatively contribute to the injuries suffered by Plaintiff.   
 
 Plaintiff does not challenge Defendants’ argument on this point, but challenges 
Defendants on their affirmative duty under Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659.      
 
 
 Landowner’s Affirmative Duty (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659)    
   
  “A landowner ‘has an affirmative duty to exercise ordinary care to keep the premises in 
a reasonably safe condition, and therefore must inspect them or take other proper means to 
ascertain their condition. [Citation.][Citation.]’” (Salinas v. Martin (2008) 166 Cal.App.4th 404, 
412, internal quotation omitted.)  “‘The proper test to be applied to the liability of the possessor 
of land in accordance with section 1714 of the Civil Code is whether in the management of his 
property he has acted as a reasonable man in view of the probability of injury to others, and, 
although the plaintiff's status as a trespasser, licensee, or invitee may in the light of the facts 
giving rise to such status have some bearing on the question of liability, the status is not 
determinative.’ [Citation.]” (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659, 672.) “Most 
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employees who entered a landowner's premises during the course of their employment fell into 
the category of "business invitees" to whom the landowner owed a general duty of exercising 
reasonable care for their protection.”  (Walters v. Sloan (1977) 20 Cal.3d 199, 210.)    
 
 The Cal. Supreme Court in Kinsman concluded that “a landowner that hires an 
independent contractor may be liable to the contractor's employee if the following conditions are 
present: the landowner knew, or should have known, of a latent or concealed preexisting 
hazardous condition on its property, the contractor did not know and could not have reasonably 
discovered this hazardous condition, and the landowner failed to warn the contractor about this 
condition.”  (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659, 664.)   
 
 The Court in Kinsman put it this way: “A landowner cannot effectively delegate to the 
contractor responsibility for the safety of its employees if it fails to disclose critical information 
needed to fulfill that responsibility….” (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659, 674.)  
“[T]he contractor was not being paid to inspect the premises generally, and therefore the duty of 
general inspection could not be said to have been delegated to it. Under those circumstances, 
the landowner's failure to reasonably inspect the premises, when a hidden hazard leads directly 
to the employee's injury, may well result in liability.”  (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 
659, 678.)   
 
 Plaintiff opposes the motion arguing the Privette doctrine is inapplicable because 
Defendants knew or should have known that the grate was a concealed and dangerous 
condition on their property.   Here, Plaintiff presented evidence that Defendants controlled and 
maintained the premises in all matters.  (PUMF No. 11.) Defendants were responsible for 
maintaining the drain grates in a safe condition.  (PUMF No. 12.)  A safety engineer, Mr. Gerald 
Fulghum, inspected the Embassy Suites’ laundry room and determined the drain grate failed 
because it lacked the required strength, it was improperly sized, or it was unsecured against 
displacement.  (PUMF No. 4.)  Mr. Fulghum concluded that had Defendants inspected the grate 
prior to Plaintiff’s injury, the hazardous condition would have been discovered.  (PUMF No. 18.)   
Defendants failed to comply with their own policies and procedures.  Juan Carlos Vargas, 
Defendants’ chief engineer (and laundry attendant) at the Embassy Suites, testified in 
deposition regarding the required monthly cleaning of the floor drains.  He stated, “There 
instructions that cleaning should be done of the drains, and it was supposed to be one day a 
month, but it wasn’t really followed, not inspected.”  (UMF No. 13, Vargas Depo. (Exh. F) 31:22-
34:15.)  Plaintiff contends the defective drain grate created a hidden and concealed danger to 
employees.  (PUMF No. 16.) 
 
 Defendants argue that Plaintiff failed to present evidence to raise a triable issue of fact 
that meets any of the conditions in Kinsman.  First, Defendants insist they did not have actual or 
constructive notice of the alleged hazardous condition.  Defendants maintain there is no 
evidence in the record that shows Defendants were aware that the grates behind the washing 
machines held any danger or that Defendants sought to conceal that from Plaintiff.  Defendants 
argue Plaintiff’s evidence does not establish Defendants’ knowledge of the dangerous condition.  
Plaintiff relies on the deposition testimony of Mr. Vargas, Embassy Suite’s chief engineer, but    
Plaintiff failed to show any causal connection between the hotel’s policy of cleaning the drains 
and her alleged injuries.   
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 Defendants also notes that Plaintiff relies on the declaration of safety engineer Gerald 
Fulghum, who only conducted a visual inspection of the grates.  Mr. Fulghum failed to explain 
how he reached his conclusion that the grate lacked strength, or was improperly sized without 
any real testing.  Moreover, Defendants point out that Mr. Fulghum is neither a metallurgist nor 
structural engineer.  The evidence shows that Plaintiff acknowledges that prior to the incident 
she had seen hotel employees walk on these grates.  (UMF No. 22.)  Plaintiff testified that she 
had, prior to the incident, stood on the grates and she never experienced the grates being either 
unstable or dangerous.  (UMF No. 23.)  Prior to the incident, Defendants had no reported 
injuries or issues with the metal grates.  (UMF No. 14.)   
 
 Defendants have pointed out the deficiencies in Plaintiff’s evidence, but Defendants 
have not met their initial burden of persuasion as the moving party.   As Kinsman points out, 
there may be liability for the landowner's failure to reasonably inspect the premises when a 
hidden hazard leads directly to the employee's injury.  (Kinsman v. Unocal Corp. (2005) 37 
Cal.4th 659, 678.)  Defendants put forth no evidence that it inspected the grate at reasonable 
intervals or at all. The only evidence Defendants have put forth is that there had been no 
reported injuries or issues with the metal grates.  (UMF No. 14.)  Defendants put no evidence of 
their affirmative duty to   inspect for concealed hazards. (Kinsman v. Unocal Corp. (2005) 37 
Cal.4th 659, 677.) 
 
 
 Dangerous Condition of the Grate was not “Open and Obvious” 
 
 Secondly, Defendants maintain that the metal grate, in its condition, did not amount to a 
concealed, hazardous condition.  Defendants argued the condition of the grate was plain to see, 
and was seen by Plaintiff.  Defendants did not need to warn Plaintiff of the same.  Defendants 
assert that the hirer of a contractor cannot be liable to an employee injured by an open and 
obvious condition, citing to Madden v. Summit View, Inc. (2008) 165 Cal.App.4th 1267, 1276-
1277.)  Here, Plaintiff testified that she had stood on the grate prior to the date of the incident.  
(UMF No. 21.)  She had seen other employees of Defendants stand on the same grate.  (UMF 
No. 22.)  Defendants argue that the alleged hazardous condition would have been sufficiently 
open and obvious that would have been known to Plaintiff in her frequent visits to the property.  
(UMF No. 9) Based on her repetitive visits and standing on the grate, Plaintiff could reasonably 
ascertain the condition of the grate. 
 
 “Generally, if a danger is so obvious that a person could reasonably be expected to see 
it, the condition itself serves as a warning, and the landowner is under no further duty to 
remedy or warn of the condition. [Citation.].” (Krongos v. Pacific Gas & Electric Co. (1992) 7 
Cal.App.4th 387, 393.) “In that situation, owners and possessors of land are entitled to assume 
others will “perceive the obvious” and take action to avoid the dangerous condition.” (Jacobs v. 
Coldwell Banker Residential Brokerage Co. (2017) 14 Cal.App.5th 438, 447.) 
 
 Here, Defendants’ evidence in support of the “obviousness” of the dangerous condition 
of the grate seems contrary to their position.  The evidence shows that Plaintiff and Hilton’s 
employees stood on the gate without incident a number of times.  There had been no reports of 
injuries from the grate.  If people had stood on the grate without incident a number of times, the 
danger could not have been that obvious.        



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/27/20 

 
 

- 7 - 

 Additionally there is an exception to the general rule stated above. “An exception to this 
general rule exists when “it is foreseeable that the danger may cause injury despite the fact that 
it is obvious (e.g., when necessity requires persons to encounter it).” (Osborn, supra, 224 
Cal.App.3d at p. 122, italics omitted.) In other words, while the obviousness of the condition and 
its dangerousness may obviate the landowner's duty to remedy or warn of the condition in some 
situations, such obviousness will not negate a duty of care when it is foreseeable that, because 
of necessity or other circumstances, a person may choose to encounter the condition.”  (Jacobs 
v. Coldwell Banker Residential Brokerage Co. (2017) 14 Cal.App.5th 438, 447.) It appears from 
the evidence that in order to access the area to install the equipment on the washing machines, 
Plaintiff had no option but to encounter the grate.   
 
 Defendants have not established they had no duty to warn of the grate’s condition 
because of the obvious dangerous condition.  
  
 
   Drain Grate Unrelated to Ecolab’s Contract  
 
    In her opposition, Plaintiff asserted the danger she encountered with the hazardous 
drain grate was unrelated to the work she was performing under Ecolab’s contract with 
Defendants.  Therefore, Privette is inapplicable.   
 
 Defendants argue Plaintiff has not produced an actual copy of the contract.  Without the 
contract, neither Plaintiff nor anyone else can state with certainty whether the contract required 
inspection of the floor drain.    
 
           The Court is not convinced that the Defendants should win on this issue because a 
contract is not produced. “The landowner may be liable for any injury from a latent hazard that a 
contractor's employee would foreseeably encounter.”  (Kinsman v. Unocal Corp. (2005) 37 
Cal.4th 659, 677.)  The Supreme Court in Kinsman noted the holding in Markley v. Beagle 
(1967) 66 Cal.2d 951.  In that case, the plaintiff was injured when a railing along a mezzanine in 
a warehouse gave way and he fell to the floor below.  The plaintiff, an employee of an 
independent contractor engaged by the tenant who operated a restaurant, was headed to the 
roof to service the ventilating system.  “He was therefore a business invitee of the owners to 
whom they owed a duty of reasonable care.”  (Markley v. Beagle (1967) 66 Cal.2d 951, 955.)  
The plaintiff sued the contractor and owners to recover damages for his injuries.  
  
            The Supreme Court in Markley held, “They [the owners] knew or should have known that 
he would use the mezzanine to get to the fan on the roof, and the jury could reasonably 
conclude that after the removal of the bins, the owners were negligent in failing to discover the 
dangerous condition of the railing and to either correct it or adequately warn plaintiff of it.”  
(Markley v. Beagle (1967) 66 Cal.2d 951, 955-956.) While Markley predated Privette, the 
Supreme Court in Kinsman noted that “Nothing in the Privette line of cases suggests that 
Markley is no longer good law.” (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659, 675.)    
  
 Here, Defendants knew Plaintiff would use the grate to access the area behind the 
washing machines to install the chemical equipment. “[T]he landowner's failure to reasonably 
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inspect the premises, when a hidden hazard leads directly to the employee's injury, may well 
result in liability.”  (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659, 678.) 
  
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code § 452(d) and § 453, Defendants request the Court take 
judicial notice of the following: 

1. Exhibit B--Plaintiff’s First Amended Complaint  
2. Exhibit H—New Hampshire Ins. Co.’s Notice of Lien filed on or about December 12, 

2018.     
The unopposed request is granted. 
 
 
Plaintiff’s Objection to Evidence 

1. Defendant’s Exhibit J—Sustained.  Relevancy.  Contract relates to pool and spa 
chemical services. 
 

Defendants’ Objections to Evidence 
 Fulghum Declaration 

1. ¶ 7a—Sustained. Legal Conclusion 
2. ¶ 7b—Overruled. 
3. ¶ 7c—Overruled. 
4. ¶ 7d—Overruled. 
5. ¶ 7e—Overruled. 
6. ¶7f—overruled. 
7. ¶7g—Sustained as to the conclusion the grated was weakened.  Speculation. No 

physical testing. 
8. ¶ 7h—Overruled. 
9. ¶ 8—Overruled. 
10. ¶ 9—Overruled.  
11. ¶ 10—Overruled. 
12. ¶ 11—Overruled. 
13. ¶ 12—Sustained.  Irrelevant. 
14. ¶ 13—Overruled. 
15. Objections 15 –24 (See 437c(q) 
25. ¶ 24 –Sustained. Legal Conclusion. 
26.  ¶ 25—Sustained. Legal Conclusion. 
27. ¶ 26—Sustained. Lack of Foundation 
28. ¶ 27—Sustained. Lack of foundation for the conclusion. 
29. ¶ 28—Sustained. Lack of foundation for the conclusion. 
30. ¶ 29—Sustained. Lack of foundation for the conclusion. 

Declaration of Bauman 
31. ¶ 4—Overruled. 
32. ¶ 5—Overruled. 
33. ¶ 7—Overruled. 
34. ¶ 8—Overruled. 
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35. ¶ 9—Overruled.  
36. PUMF No. 4—Objection to Supporting evidence already ruled on.  See Objection 7. 
37. PUMF No. 5—See Objection 31. 
38. PUMF No 6.—See Objection 31, 32 
39. PUMF No. 8—See Objection 33 
40. PUMF No. 9 See Objection 34 
41. PUMF No. 10—See Objection 35 
42. PUMF No. 13—Overruled. 

43-47—Objections to supporting evidence already ruled on. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION TO TAX COSTS 
FILED BY TWC DEALER GROUP, INC., JOHN SCHAFER 
* TENTATIVE RULING: * 
 
Granted. See line 3.  

  

 3.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION FOR ATTORNEY FEES INCURRED ON APPEAL 
FILED BY DONALD L. DAVIS, BONNIE J. DAVIS, RAYMOND DAVIS 
* TENTATIVE RULING: * 
 
Denied. Although Plaintiffs did prevail on appeal on the issue of the procedural and substantive 
unconscionability of the arbitration agreement, the appellate decision did not result in the 
enforcement of an important right affecting the public interest in a manner that confers a 
significant benefit on the general public or a large class of persons as required by CCP §1021.5. 
The appellate decision generally just restated and applied the rules related to the enforceability 
of arbitration agreements as set forth in Armendariz and the very recent California Supreme 
Court decision in Kho. The Court agrees with Defendants that the matter would likely not have 
even resulted in a published opinion if Defense counsel had not failed to exhibit the required 
degree of candor with the Appellate Court, through their omission of significant portions of the 
various arbitration agreements in their briefs, their failure to notify the Court of the Supreme 
Court decision in Kho despite being counsel of record in that case and their failure to be 
prepared to address those issues at oral argument despite prior written notification.    
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 4.  TIME:  9:00   CASE#: MSC18-01203 
CASE NAME: NEWCOMER VS. ROVNER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to 9/10/20 at 9am in D33.  

 

  

 5.  TIME:  9:00   CASE#: MSC18-01203 
CASE NAME: NEWCOMER VS. ROVNER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ROBERT A. ROVNER, M.D. 
* TENTATIVE RULING: * 
 
Continued by the Court to 9/10/20 at 9am in D33.  

 

  

 6.  TIME:  9:00   CASE#: MSC18-01294 
CASE NAME: HAFIZ VS. NATIONSTAR MORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NATIONSTAR MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
Continued to 10/29/20 @ 9am per stipulation. 

  

 7.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY THE PERISAN ROSE, LLC 
* TENTATIVE RULING: * 
 
Appear. 
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 8.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON MOTION TO DISQUALIFY TALBOT LAW GROUP 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 
 
Motion is moot and taken off-calendar based on substitution of new counsel for Plaintiff. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiff Karen Ruane's complaint filed by defendant 
Gregg Chorbajian, Co-Trustee of the John E. Chorbajian and Anita Chorbajian Living Trust 
("Trust Defendant"). For the reasons set forth, the hearing on this matter is continued to 
9:00 a.m. on September 3, 2020. Plaintiff and the Trust Defendant are ordered to file and serve 
simultaneous supplemental briefs, no longer than 5 pages, addressing the issues set forth 
below by 2:00 p.m. on Friday, August 28, and to deliver courtesy copies to the Court's 
Chambers by the same date and time. Service on the parties may be made by electronic mail, 
facsimile, or personal delivery for receipt by no later than 5:00 p.m. on Friday, August 28, 2020. 

Facts 

Plaintiff Karen Ruane filed a complaint for breach of contract and unjust enrichment seeking 
recovery of $300,000 in fees for providing care to her mother, Anita Chorbajian, now deceased, 
and $21,000 for her services managing Mrs. Chorbajian's assets. Defendant Gregg Chorbajian 
is Plaintiff's brother and is sued in his capacity as Co-Trustee of the John E. Chorbajian and 
Anita Chorbajian Living Trust (the "Trust"). At the time she filed her lawsuit, Plaintiff was also a 
Co-Trustee of the Trust. The Trust is subject to a probate proceeding pending in this Court 
before Judge George, MSP18-01354 ("Probate Case").  

The hearing on the demurrer was continued several times pending resolution of motions in the 
Probate Case based on their potential impact on the demurrer and other pending matters in this 
action. On July 22, 2020, the Court in the Probate Case made certain rulings relevant to this 
action reflected in minutes of the proceedings. First, the Court denied Plaintiff's motion to 
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consolidate this action with the Probate Case. Second, the Court suspended Karen Ruane from 
her position as Co-Trustee of the Trust. 

Issues for Supplemental Briefing 

The Trust Defendant demurred to the complaint under Code of Civil Procedure § 430.10(d) 
solely on the ground of defective or misjoinder of parties. In its demurrer, the Trust Defendant 
argues that Karen Ruane in her capacity as Co-Trustee of the Trust Defendant is a necessary 
party under Code of Civil Procedure § 389 because the Trust Defendant is required to act 
through both of its trustees and that the Trust Defendant could not defend the action without the 
other co-trustee being a party defendant. 

The Court requires supplemental briefing by the parties to address: (a) whether the fact Karen 
Ruane has been suspended from acting as a Co-Trustee of the Trust renders the demurrer 
moot or otherwise resolves the alleged defective or misjoinder of parties, as Gregg Chorabajian 
appears to now be authorized to act alone for the Trust; and (b) the parties' respective positions 
regarding the proper disposition of the demurrer given these developments in the Probate Case, 
including whether the Trust Defendant will withdraw its demurrer if Ms. Ruane's suspension as 
co-trustee means that this action can proceed with Gregg Chorbajian as Co-Trustee of the Trust 
as the sole defendant. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01053 
CASE NAME: SMITH VS. MARTINEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01604 
CASE NAME: CALIFORNIA BANK VS. NORTHERN PACIFIC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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13.  TIME:  9:00   CASE#: MSC19-01604 
CASE NAME: CALIFORNIA BANK VS. NORTHERN PACIFIC 
HEARING ON MOTION TO STRIKE ANSWER OF DEFENDANTS 
FILED BY CALIFORNIA BANK OF COMMERCE 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion to Strike Answer is denied. However, Plaintiff’s alternative Motion to Compel 
the Depositions of Bryan, Nancy and Bradley Koeberer is granted. The depositions are to take 
place prior to October 1, 2020, at a time, date and location of Plaintiff’s choosing. There was no 
substantial justification for these Defendants to fail to appear at their regularly scheduled 
Depositions. As a result, sanctions are awarded jointly against each of these defendants in the 
requested amount of $1,100. Sanctions are ordered to be paid by October 1, 2020. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02294 
CASE NAME: NOVIN DEVELOPMENT VS. BROOKFIELD 
HEARING ON MOTION TO QUASH 
FILED BY BROOKFIELD RESIDENTIAL PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
Before the Court is the continued hearing on Specially Appearing Defendant Brookfield 
Residential Properties, Inc.'s motion to quash based on lack of personal jurisdiction. For the 
reasons set forth, the motion is granted. 

Factual Summary 

The Court's tentative ruling for the initial hearing on the motion to quash on June 11, 2020 
includes a detailed statement of facts and summary of the evidence before the Court based on 
the motion and opposition papers filed by specially appearing defendant Brookfield Residential 
Properties, Inc. ("Brookfield RP Inc.") and plaintiff Novin Development Corp. ("Novin Corp"), 
respectively. The Court summarizes those facts and pleadings again here. 

In its first amended complaint ("FAC"), Plaintiff Novin Corp alleges it entered into a joint venture 
with Brookfield RP Inc. and its subsidiaries Brookfield Residential Services LLC ("Brookfield 
RS") and Brookfield Bay Area Holdings LLC ("Bay Area") (Brookfield RP Inc., Brookfield RS, 
and Bay Area are referred to collectively as "Brookfield Group" for convenience"). (FAC ¶¶ 1, 6, 
24-31.) Novin Corp alleges that it partnered with the Brookfield Group to present a proposal for 
the development of a large mixed use commercial and residential development near the 
Concord/Martinez Bay Area Rapid Transit (“BART”) station (the “BART project”). (FAC ¶¶ 34-
35.) The contract was allegedly worth approximately $620 million, and Novin Corp contends the 
developer’s profit would be in excess of $250 million. (FAC ¶¶ 2, 17.) 

BART issued a "request for qualifications" (“RFQ”). Novin Corp alleges that Novin Corp and the 
Brookfield Group submitted a joint response to the RFQ to BART on October 5, 2018 (“October 
RFQ”). (FAC ¶ 35, Exh. A.) BART also requested financial statements for the developers, and 
the October RFQ included consolidated financial statements for "Brookfield Residential" with a 
link to the 2017 Annual Report for Brookfield RP Inc. (FAC ¶ 40, Exh. A [which includes 
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"Brookfield Residential Consolidated Financial Statements 2017"].) After an interview with 
BART, in November 2018, BART selected the Novin Corp/Brookfield Residential parties to enter 
into an exclusive negotiating agreement with BART based on the October RFQ. (FAC ¶¶ 47, 
49.) Plaintiff alleges that in the spring of 2019, after disputes arose between Novin Corp and the 
Brookfield Group over the economic terms of the joint venture (FAC ¶¶ 51-56), Brookfield Group 
withdrew from the joint venture. (FAC ¶ 60). The Brookfield Group notified BART of its 
withdrawal of the joint proposal with Novin Corp and made its own proposal to BART for the 
development (the “Brookfield RFQ”) which was ultimately accepted by BART. (FAC ¶ 60.)  

Novin Corp has sued the Brookfield Group as well as Joe Guerra and Josh Roden, who Novin 
Corp alleges represented the Brookfield Group in the negotiation and presentation of the joint 
proposal and subsequent discussions that led to the breakdown of the joint venture. (FAC ¶¶ 5, 
24-29.) The FAC asserts breach of fiduciary duty, fraud, and negligent misrepresentation 
causes of action, among other claims. 

Motion to Quash and Opposition 

Brookfield RP Inc. is a Canadian corporation organized under the laws of province of Ontario 
with its principal place of business in Calgary, Alberta. (Pearson Decl. ¶ 2.) Brookfield RS is a 
Delaware limited liability company registered with the California Secretary of State to do 
business in California. (Roden Decl. ¶ 2.) Mr. Roden states he is employed solely by Brookfield 
RS and not Brookfield RP and "all documents or communications [he] transmitted to Bay Area 
Rapid Transit were made on behalf of" Brookfield RS. (Roden Decl. ¶¶ 3-5.)  

Brookfield RP Inc.'s Executive Vice President, Shane Pearson, submitted multiple declarations 
and appeared for a deposition as part of Novin Corp's jurisdictional discovery. According to Mr. 
Pearson, Brookfield RP was not the proposed developer of the BART project and did not submit 
the RFQ "identified in Plaintiff’s complaint," presumably meaning the October RFQ (the FAC 
also mentions the Brookfield RFQ). (Pearson Decl. ¶¶ 10, 11; FAC ¶ 60.) Mr. Pearson declares 
Brookfield RP Inc. has no offices or assets in California, transacts no business in California, 
does not solicit sales or earn revenue from operations in California, does not advertise in 
publications directed primarily at California, has no mailing address, offices or employees in 
California and does not manage day to day operations of Brookfield RS. (Pearson Decl. ¶¶ 3-9, 
13.) He also states that the directors and officers of Brookfield RP Inc. are different from those 
of Brookfield RS. (Pearson Decl. ¶ 13.) He has also declared on information and belief that none 
of Brookfield RP's employees directly communicated with Novin Corp or BART regarding the 
BART project. (Pearson Decl. ¶ 12.)  

In reply declarations, Messrs. Roden and Guerra state that to the best of their recollections, no 
one on behalf of Brookfield RS ever communicated a belief or understanding that Novin Corp 
was "'partnering' with Brookfield Residential Properties, Inc." (Reply Exh. F [Roden Reply Decl. 
¶ 2]; Reply Exh. G [Guerra Decl. ¶ 2].) Messrs. Roden and Guerra also state that to the best of 
their recollections, neither of them stated to Mr. Novin, Novin Corp, or BART that they 
represented or operated on behalf of Brookfield RP Inc. (Roden Reply Decl. ¶ 3; Guerra Decl. ¶ 
3.)   

Novin Corp. submitted a declaration of its President, Iman Novin in opposition to the motion and 
documentary evidence, including the October RFQ, certain Brookfield Group corporate 
documents, and discovery, to oppose the motion. A Statement of Information filed by Brookfield 
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RS with the California Secretary of State on December 3, 2018 shows Brookfield RS is an 
"Employer entity - payroll services" which Novin Corp contends undermines the claim that 
Brookfield RS was the "lead developer" and party submitting the October RFQ to BART. (Saenz 
Decl. Exh. A.) (See also Saenz Suppl. Decl. Exh. C.)  

Mr. Novin declares that in all Novin Corp's dealings leading up to the October RFQ, neither Mr. 
Roden, Mr. Guerra nor any other representatives of the Brookfield Group told him that he was 
dealing with Brookfield RS or any entity other than Brookfield RP Inc.. (Novin Decl. ¶ 9.) Mr. 
Novin notes the email domain "@brookfieldrp.com" is used by Joe Guerra and others in the 
Brookfield Group. (Novin Decl. Exhs. B-D.) Mr. Novin cites an email from Mr. Guerra touting the 
"incredible California statistics for our combined group of companies (Real Estate, Renewable 
Power, Infrastructure, Private Equity and Residential Development (us!)" referring to, among 
other statistics, approximately 1,700 team members, $19.5 billion in investment assets 
managed, 12,000 residential multifamily apartments, and 18,000 residential lots, statistics that 
do not seem to fit Brookfield RS as a payroll services company. (Novin Decl. Exh. D.) There are 
no references to Brookfield RS in the October RFQ and the Brookfield RFQ submitted to BART. 
(Novin Decl. Exhs. E and F.)  

Novin Corp also focuses on language in the October RFQ which states "funding for this project 
is anticipated to be at the discretion of Brookfield Residential Properties Business Plan level 
decisions." (Novin Decl. Exh. E, p. 104.) Other references in the October RFQ highlighted by 
Novin Corp are generic and ambiguous references to "Brookfield Residential" without identifying 
a specific legal name of an entity. (See Novin Decl. Exh. E ["Pre-Development Organization 
Chart" with "Brookfield Residential" and Novin Development as co-sponsors at p. 5]; references 
to three prior "Brookfield Residential" projects identifying the "Developer/Builder" as "Brookfield 
Residential" including one in Dublin, California, one in Los Angeles, California, and one in 
Calgary, Canada, at pp. 40, 46, 52].) The consolidated financial statements for Brookfield RP 
Inc. presented in conjunction with the October RFQ show hundreds of millions of dollars in real 
estate owned and developed in California, with a line item showing total assets of at least $1.4 
billion for "Brookfield Residential." (See, e.g., Novin Decl. Exh. E, pp. 90, 95 [financial statement 
line items for net assets of "Brookfield Residential" in "Brookfield Residential Consolidated 
Financial Statements" for various years].)   

Prior Ruling Allowing Jurisdictional Discovery and Evidentiary Rulings 

At the initial hearing on the motion to quash on June 11, 2020 hearing, based on the evidence 
summarized above, the Court concluded that Plaintiff Novin Corp had not met its burden of 
proving by a preponderance of the evidence facts to support the Court's exercise of general or 
specific personal jurisdiction over Brookfield RP, as reflected in the Court's tentative ruling of 
that date. Before issuing a final ruling on the motion, the Court continued the hearing to allow 
Novin Corp to conduct jurisdictional discovery to try to obtain additional evidence to support the 
Court's exercise of personal jurisdiction over Brookfield RP Inc. The parties have each timely 
filed supplemental pleadings and declarations in accordance with the deadlines set by the Court 
in the prior ruling. 

Supplemental Pleadings 

A. Novin Corp's Supplement 
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Novin Corp focuses its supplemental reply on the ostensible agency doctrine, arguing that 
Guerra and Roden acted as the ostensible agents of Brookfield RP in their dealings with Novin 
Corp and BART. Through a supplemental declaration of Iman Novin, Novin Corp offers 
additional documents which it contends support this position along with evidence previously 
submitted with its opposition.  

Novin Corp relies heavily on the fact that Brookfield RP Inc. consolidated financials and a 2017 
annual report were used to provide the "lead developer" financial support for the October RFQ 
and contends that Messrs. Guerra and Roden either obtained or had permission to use those 
documents, which it contends warrants an inference they were acting as agents for Brookfield 
RP Inc. and that Brookfield RP Inc. was the intended developer. (Novin Suppl. Decl. Exhs. A, p. 
31, Exh. B, pp. 86, 88-102 and 103, Exh. D.) Novin Corp points to references to "Brookfield 
Residential Properties" project in Dublin, California that was highlighted for BART as part of the 
October RFQ. (Novin Suppl. Decl. Exh. B, p. 41 [refers to "Brookfield Residential"], and p. 86 
[refers to "Brookfield Residential Properties"], and Exh. C [email from Patrick Urbanus regarding 
2017 annual report with financials].)  

Novin Corp cites conflicting testimony by Mr. Pearson regarding whether "Brookfield 
Residential" is the only brand name used by the company, suggesting the reference to 
"Brookfield Residential Properties" therefore signified Brookfield RP Inc. itself. (Pearson Decl. ¶ 
14; Barton Decl. Exh. D [complete Pearson DT] Pearson DT 17:19-24, 56:4-12.) Similarly, Mr. 
Novin shows that the draft term sheets exchanged before the joint venture collapsed referred to 
"BRP" which Mr. Novin restated to be "Brookfield Residential Properties ('BRP')" in a revised 
term sheet he sent February 23, 2019 that the Brookfield entities did not change. (Novin Suppl. 
Decl. Exhs. F and G; Novin Suppl, Decl. ¶ 10.) Novin also points to one page in the Brookfield 
RFQ (BRS000819) which provides a "company overview" of Brookfield RP Inc., describing 
Brookfield RP Inc. as a company that is not merely a holding company, but a company that 
entitles and develops land, and participates in real estate projects including "mixed-use 
developments and joint ventures." (Novin Suppl. Decl. Exh. E BRS000819.)  

Mr. Novin reiterates that he had never heard of the entity Brookfield RS during the negotiations 
and events prior to the collapse of the joint venture, that he always thought he was "teaming up" 
with Brookfield RP Inc., that he communicated his understanding to the Brookfield Group 
representatives that he thought he was dealing with Brookfield RP Inc., and that they never 
corrected his understanding. (Novin Suppl. Decl. ¶¶ 12-16.)  

B. Brookfield RP Inc.'s Supplement  
 

Brookfield RP Inc. through Mr. Pearson's declaration reiterates that Brookfield RP Inc. is a 
holding company that only engages in land development or home building indirectly through 
subsidiaries and provides the corporate disclosure policy designating specific individuals to 
speak on behalf of Brookfield RP Inc. (Pearson Suppl. Decl. ¶¶ 2-4 and Exh. A.) The disclosure 
policy describes its objective as providing equal access to information by the "investment 
community" and covers SEC and related disclosure documents, speeches, information posted 
to the company website and statements made to analysts, investors and the media, and does 
not appear to cover business negotiations or proposals such as the proposals for the BART 
project. (Pearson Suppl. Decl. Exh. A ¶¶ 2, 3.)  
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There is conflicting evidence as to Brookfield RS's function. (Barton Decl. Exh. D [Pearson DT 
12:17-13:1; 25:8-12 – Brookfield RS primary function is employing individuals and is not 
involved in development]; Saenz Suppl. Decl. Exh. C [Brookfield RS statement of information]; 
but see Barton Decl. Exh. B Urbanus DT 49:6-50:10 [Brookfield RS has an investment 
committee that evaluates and approves projects].)  

Mr. Pearson testified that he did not know whether Mr. Guerra had obtained permission to use 
the consolidated financial statements or 2017annual report of Brookfield RP Inc. in connection 
with the BART project, whether it would be necessary for Mr. Guerra to obtain permission, or 
whether the consolidated financials or 2017 annual report were public records subject to 
different policies on use or disclosure. (Pearson DT 38:8-39:12; 63:5-64:11; 62:3-11; 63:5-
64:11.)  The Brookfield RP Inc. 2017 annual report confirms that Brookfield RP Inc. as an entity 
does not directly engage in develop projects or fund development projects in the US. (Pearson 
DT 19:4-20, 50:8-51:5; 52:20-22; Novin Suppl. Decl. Exh. D p. 7 [2017 annual report referring to 
"Brookfield Residential Properties Inc. and the subsidiaries through which it conducts all of its 
homebuilding and land development operations," and stating "Through the activities of our 
operating subsidiaries" the company develops land, and "In each of our markets, we operate 
through local business units which are involved in all phases of . . . mixed-use developments."].) 
Though the October RFQ refers to "Brookfield Residential Properties" as the developer of the 
Dublin "Boulevard" project, Brookfield RP Inc. is not a party to that joint venture and the term is 
another brand name. (Pearson DT 55:19-56:18, 56:4-12.) Mr. Pearson characterized the page 
from the Brookfield RFQ (BRS000819) with a company overview of Brookfield RP Inc. as in 
accurate and stated it may have been taken from a public website. (Pearson DT 61:6-62:11.)   

Brookfield RP Inc. contends that it did not approve the BART project and is not the developer 
under the project, that it had no information about it until the litigation, and based on its 
corporate governance policies and the dollar amount of the transaction if may not have needed 
to approve it. (Pearson DT 32:4-17; 33:2-34:10; 32:18-33:1; 28:19-30:5; 35:18-36:5.) Mr. 
Pearson testified Brookfield RP Inc. would not have been the entity providing funding for the 
BART project, that it does not directly fund development projects or funding to the top-level U.S. 
holding company, and that it does not expect to receive distributions from the BART project, and 
it is uncertain any profits would ultimately indirectly be received by that entity. (Pearson DT 50:2-
51:11; 52:9-53:1.) 

Personal Jurisdiction Principles and Standards 

The Court summarizes again the relevant authorities governing its exercise of personal 
jurisdiction over Brookfield RP Inc.   

Under the California long-arm statute, California courts can exercise personal jurisdiction over 
non-resident individual and corporate defendants to the extent consistent with Due Process 
under the California and United States Constitutions under a "minimum contacts" analysis. 
(CCP § 410.10; Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444.) 
Personal jurisdiction can be general or specific. (Id. at 445.) Evaluating whether personal 
jurisdiction can be exercised by the Court depends on the facts of the particular case and 
whether the exercise of personal jurisdiction is consistent with "fair play" and "substantial 
justice." (Aquila v. Superior Court (2007) 148 Cal.App.4th 556, 568.) 
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The exercise of personal jurisdiction by a California court over a foreign corporation requires "a 
careful inquiry into the reasonableness of the assertion of jurisdiction in the particular case, and 
an unwillingness to find the serious burdens on an alien defendant outweighed by minimal 
interests on the part of the plaintiff or the forum state." (Hoffman-La Roche, supra, 130 
Cal.App.4th at 795.) (See also Anglo-Irish Bank Corp. PLC v. Superior Court (2008) 165 
Cal.App.4th 969, 978.) Plaintiff Novin Corp bears the burden of proving by a preponderance of 
the evidence that personal jurisdiction can be exercised over Brookfield RP Inc. (Id. at 449) If 
Plaintiff meets this burden, the burden shifts to the defendant to demonstrate that exercising 
jurisdiction over Brookfield RP would be unreasonable. (Moncreif v. Clark (2015) 238 
Cal.App.4th 1000, 1006.)  

A. General Jurisdiction 
 

General jurisdiction over a nonresident defendant requires proof that the defendant's contacts 
with the forum "are 'substantial . . . . continuous and systematic.' [Citations omitted.]" (Vons 
Companies, Inc. v. Seabest Foods, Inc., supra, 14 Cal.4th at 445 [quoting Perkins v. Benguet 
Mining Co. (1952) 342 U.S. 437, 445, 446].) Random, fortuitous, and attenuated contacts with 
the forum state are not sufficient to support general personal jurisdiction over a defendant. 
(Aquila v. Superior Court, supra, 148 Cal.App.4th at 568.) (See also Daimler AG v. Bauman 
(2014) 571 U.S. 117, 127 {general jurisdiction exists over foreign corporation "when their 
affiliations with the State are so ‘continuous and systematic’ as to render them essentially at 
home in the forum State. [Citations and internal quotations omitted.]"].)   

Maintaining offices and employees within the state, using bank accounts in the state, and 
marketing and selling products in the state are the types of continuous and systematic contacts 
that may support general jurisdiction. (Hoffman La-Roche, supra, 130 Cal.App.4th at 796.) 
Under the representative services doctrine, the Court may exercise general jurisdiction over a 
parent corporation based on its relationship with its in-state subsidiary only "'if the control of the 
subsidiary is so pervasive and continual that the local subsidiary functions as an agent or 
instrumentality of the parent corporation, despite the maintenance of separate corporate 
structures. [Citations.]' [Citation omitted.]" (Aquila v. Superior Court (2007) 148 Cal.App.4th at 
577.) Where the relationship of the parent to the subsidiary is one of a true holding company 
and the holding company's business is one of passive investment or "general executive control" 
over the subsidiary, courts have held that relationship will not support general jurisdiction over 
the foreign or out-of-state parent. (F. Hoffman-La Roche Ltd. v. Superior Court (2005) 130 
Cal.App.4th 782, 796, 798 ["Hoffman-La Roche"]; Sonora Diamond Corp. v. Superior Court 
(2000) 83 Cal.App.4th 523, 543.) 

B. Specific Jurisdiction 
 

Specific jurisdiction addresses the relationship between the defendant's activities directed to the 
forum state and the claims asserted in the action. "Specific jurisdiction exists if: (1) the 
defendant has purposefully availed itself of forum benefits with respect to the matter in 
controversy; (2) the controversy is related to or arises out of the defendant's contacts with the 
forum; and (3) the assertion of jurisdiction would comport with fair play and substantial justice.” 
(Aquila v. Superior Court, supra, 148 Cal.App.4th at 570 [emphasis in original; quoting Sonora 
Diamond Corp. v. Superior Court (2000) 83 Cal.App.4th 523, 536].) 
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The purposeful availment element focuses on whether the defendant intentionality directed its 
activities to this state, derived benefits from its activities in this state, has deliberately engaged 
in significant activities in the forum, or has created continuing obligations with residents of this 
state. (Snowney v. Harrah's Entertainment, Inc. (2005) 35 Cal.4th 1054, 1062 ("Snowney"), 
citing Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, 472, 473 and 475-76.) The second 
"relatedness" prong of the specific jurisdiction test requires that the plaintiff show a "substantial 
connection" between the defendant's forum-related activities and plaintiff's claims. (Snowney, 35 
Cal.4th at 1068, citing Vons Companies, Inc. v. Seabest Foods, Inc., supra, 14 Cal.4th at 456.) 
The third "fairness" prong requires the Court to consider factors such as the burden on the 
defendant of defending the action in California, the interests of California in addressing the 
claims at issue, and the plaintiff's interest in obtaining relief in this forum. (Snowney, supra, 35 
Cal.4th at 1070.) 

The mere existence of a parent-subsidiary relationship between a foreign or out-of-state parent 
and a California subsidiary is not a sufficient basis for the Court to exercise specific jurisdiction 
over the parent, even though the claims arise out of the subsidiary's California activities. (Aquila 
v. Superior Court, supra, 148 Cal.App.4th at 571; Sonora Diamond Corp. v. Superior Court, 
supra, 83 Cal.App.4th at 546.) Even a parent corporation's guaranty of an obligation incurred by 
a California subsidiary alone is not enough to support a finding of "purposeful availment" to 
warrant the exercise of specific personal jurisdiction over the parent by the California courts. 
(Aquila v. Superior Court, supra, 148 Cal.App.4th at 572; Sonora Diamond Corp. v. Superior 
Court, supra, 83 Cal.App.4th at 548.) The existence of consolidated financial statements and 
reporting have been held to be "a standard business practice" that "will not support jurisdiction in 
the absence of evidence establishing an agency relationship," and were held to be insufficient to 
warrant the exercise of specific jurisdiction over the parent holding company in Sonora Diamond 
Corp. (Id. at 549-550.)  

In addition, the fact that a subsidiary may use or refer in a contract to a common trade name or 
common trade logo used by a parent corporation as well as its subsidiaries does not give rise to 
specific personal jurisdiction over the out-of-state parent corporation in California. (Von Grabe v. 
Sprint PCS (S.D. Cal. 2003) 312 F.Supp.2d 1285, 1301 ("Von Grabe") [in which the Court found 
the plaintiff's reliance on the use of the trade name in the contract was not enough to support 
the exercise of personal jurisdiction over the out-of-state parent, stating "Plaintiff's subjective 
interpretation and/or assumption or conclusion, without more, is not sufficient to establish 
personal jurisdiction over Sprint Corporation."].) 

C. Ostensible Agency 
 

Novin Corp relies on a theory that Messrs. Roden and Guerra are the ostensible agents 
Brookfield RP Inc. and that their ostensible authority to act for Brookfield RP Inc. supports 
specific jurisdiction over that entity. "[C]ommission of a tortious act within the forum state 
ordinarily justifies the exercise of specific personal jurisdiction in an action arising from the 
tortious act." (Anglo-Irish Bank Corp. PLC v. Superior Court, supra, 165 Cal.App.4th at 980.) 
Acts by corporate agents of a foreign or out-of-state entity committed within California can 
establish jurisdiction over the foreign corporation. (DVI, Inc. v. Superior Court (2002) 104 
Cal.App.4th 1080, 1095.) 
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Whether agency is actual or ostensible, the principal must act, either by conferring authority to 
act on the agent, or by intentionally or negligently allowing a third party to believe the agent has 
authority to act for the principal. (Ripani v. Liberty Loan Corp. (1979) 95 Cal. App. 3d 603, 611.) 
To prove ostensible agency, Novin Corp (1) "must show that its dealings with the purported 
agent were based upon a reasonable belief in the agent's authority"; (2) " the principal must 
have been responsible through some act or neglect on its part in creating the party's reasonable 
belief in the agent's authority"'; and (3) Novin Corp was not "negligent in holding its belief." 
(Baxter v. State Teachers Retirement System (2017) 18 Cal.App.5th 340, 365-366 (See also 
Kaplan v. Coldwell Banker Residential Affiliates, Inc. (1997) 59 Cal.App.4th 741, 747.) 
"Ostensible agency cannot be based solely upon representations or conduct of the purported 
agent; rather, the statements or acts causing the belief in the existence of such agency are 
generally those of the principal. [Citation omitted.]" (Baxter v. State Teachers Retirement 
System, supra, 18 Cal.App.5th at 366.) " '[P]ersons dealing with an assumed agent are bound at 
their peril to ascertain the extent of the agent's authority. [Citation.]’ [Citation omitted.]' " (van't 
Rood v. County of Santa Clara (2003) 113 Cal.App.4th 549, 573 [quoting Lindsay-Field v. 
Friendly (1995) 36 Cal.App.4th 1728, 1734].) 

Analysis and Application of Jurisdictional and Agency Principles to This Case 

A. General Jurisdiction 
 

The Pearson declaration provides substantial evidence that Brookfield RP Inc. is a Canadian 
corporation, with its principal place of business in Calgary, and that the entity does not maintain 
offices, employees, or assets in California. The evidence does not support a finding that 
Brookfield RP Inc. can be considered "essentially at home" in California. (Daimler AG v. 
Bauman, supra, 571 U.S. at 127.) The Court finds no basis to exercise general jurisdiction over 
Brookfield RP Inc. 

B. Specific Jurisdiction and Ostensible Agency 
 

The evidence casts some doubt on Brookfield RP Inc.'s position that Brookfield RS was the 
entity that would be the lead developer and joint venture partner with Novin Corp. (Saenz Suppl. 
Decl. Exh. C and Pearson DT12:17-13:1 and 25:8-12]; but see Barton Decl. Exh. B [Urbanus DT 
49:6-50:10 regarding the Brookfield RS investment committee that reviews and votes on 
projects].) However, the fact that it is not clear Brookfield RS was the intended lead developer or 
project funder, or that Bay Area is not mentioned in the October RFQ, does not mean that 
Brookfield RP Inc. necessarily was the lead developer or that either Guerra or Roden were 
acting as agents for Brookfield RP Inc. when they dealt with Novin Corp and submitted the 
October RFQ. 

There is no evidence Novin Corp ever dealt directly with anyone from Brookfield RP Inc. Novin 
Corp has not presented any documents and information from anyone other than Messrs. 
Guerra, Roden, and Urbanus concerning the BART project, all of whom have testified they were 
employed by Brookfield RS and were speaking as its agents in their dealings with Novin Corp. 
Brookfield RP Inc.'s representative has testified that Brookfield RP Inc. did not submit or know 
about the BART project when the October RFQ was submitted, and that despite the name 
"Brookfield Residential Properties" referenced in the October RFQ for the Dublin project, 
Brookfield RP Inc. was not the entity that developed that project. Brookfield's representative's 
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testimony that Brookfield RP Inc. is a holding company and does not engage in real estate 
development projects is consistent with the 2017 annual report Novin Corp cites. 

To support ostensible agency, there must be acts, conduct or neglect by Brookfield RP Inc. that 
cloaked Messrs. Guerra, Roden and Urbanus ("Brookfield RS representatives") with authority to 
act on behalf of Brookfield RP Inc. Novin Corp has not presented evidence of acts by Brookfield 
RP Inc. or its representatives that gave the Brookfield RS representatives apparent, ostensible 
authority to act for the Canadian corporate parent many corporate levels above. Novin Corp has 
presented evidence of the acts and omissions of the Brookfield RS representatives, but not acts 
or omissions of Brookfield RP Inc. which are necessary to demonstrate the Brookfield RS 
representatives were ostensible agents of Brookfield RP Inc. Novin Corp has not shown by a 
preponderance of the evidence that it can meet the second element of the ostensible agency 
test. 

There were clearly general and ambiguous references in the documents presented to BART. No 
specific Brookfield entity was clearly identified by legal name in the October RFQ or in the 
communications Mr. Novin has pointed to, including the draft term sheets. Brookfield RP Inc. 
has presented substantial evidence that Brookfield RP Inc. would not have been involved as 
developer and is not currently the developer of the BART project and had no knowledge of the 
BART project until this litigation. Any failure by Messrs. Guerra or Roden to disabuse Mr. Novin 
of the notion that Brookfield RP Inc. was the company he was dealing with or was the joint 
venture partner may support the claims Novin Corp has already asserted against them, but is 
not evidence of acts or neglect by Brookfield RP Inc. that created Novin's belief he was dealing 
with that entity. 

As to the use of the Brookfield RP Inc. consolidated financials and 2017 annual report, those 
documents encompass not only Brookfield RP Inc. but also its large network of subsidiaries, the 
operating companies that the annual statement confirm are engaged in the specific projects. 
The evidence is unclear whether the Brookfield RS representatives had to obtain permission to 
use these documents or could use them because they were publicly available. However, even if 
they had to obtain permission that fact would not convert Messrs. Guerra and Roden into agents 
of Brookfield RP Inc. and would not alone signify that Brookfield RP Inc. was to be the lead 
developer or was submitting the October RFQ. 

Mr. Novin's subjective beliefs based on his assumptions or conclusions that he was dealing with 
Brookfield RP Inc. or that Messrs. Guerra and Roden were acting as its agents in the 
transaction based on the use of the consolidated financial statements and 2017 is not a basis 
for the Court to find ostensible agency or exercise specific personal jurisdiction over Brookfield 
RP Inc. under the authorities cited above. Courts have specifically found that merely using 
consolidated financial statements in connection with a financial transaction does not give 
specific jurisdiction over the foreign or out-of-state parent. (Aquila v. Superior Court, supra, 148 
Cal.App.4th 556, 571; Sonora Diamond Corp. v. Superior Court, supra, 83 Cal.App.4th 523, 
546.)  

Novin Corp has not offered evidence that it took any steps to confirm or clarify the entity or 
entities with which it was dealing as a joint venture or partner other than apparently through oral 
discussions with Messrs. Guerra and Rodin. Novin Corp had information available to it indicating 
there were many different Brookfield entities within the Brookfield collection of companies. Other 
than the consolidated financials and 2017 annual report addressed above, Novin Corp has 
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offered no documents relating to the formation of the joint venture, the submission of the 
October RFQ, and the subsequent negotiations before the joint venture collapsed that clearly 
identified the legal name of any Brookfield entity with which Novin Corp was dealing. The 
significance of the project, the amounts involved, the ambiguous names used in the documents, 
the lack of evidence that Novin Corp ever communicated with Brookfield RP Inc. or anyone it 
thought could act for that entity other than local individuals employed by a subsidiary many 
corporate layers below located in California, the numerous Brookfield entities, and its manner of 
doing business described in the 2017 annual report, are facts that tend to undercut the 
ostensible authority of Messrs. Guerra and Roden as agents for Brookfield RP Inc.  

The Court is aware that there may be additional evidence relevant to Brookfield RP Inc.'s role in 
the acts and events giving rise to Novin's claims that has not been uncovered yet. (Barton Exh. 
C [Resp. to RFP No. 20], D [Pearson DT 20:2-21:12, 40:25-41:20, 57:21-59:4].) Mr. Pearson 
could not explain the meaning of the reference in the materials to funding of the multi-million 
dollar project being “anticipated to be at the discretion of Brookfield Residential Properties 
Business Plan level decisions" in response to questioning at his deposition. (See Barton Decl. 
Exh. D [Pearson DT 40:25-41:20].) However, the Court must rule on the evidence presently 
before the Court, which is insufficient for the Court to conclude by a preponderance of the 
evidence that the entity Brookfield RP Inc. itself purposefully availed itself of the benefits and 
protections of California in connection with the BART project or that the entity Brookfield RP Inc. 
instilled Guerra and Roden with ostensible authority to act on behalf of Brookfield RP Inc., as 
opposed to one of the Brookfield Residential Northern California entities.  

The rule is that "a motion to quash for lack of personal jurisdiction does not put the merits of the 
complaint at issue." (Sonora Diamond, supra, 83 Cal.App.4th at 540.) As the Court indicated in 
its June 11, 2020 tentative ruling, unlike the Von Grabe case, the evidence developed still does 
not definitely foreclose that Brookfield RP Inc. was in some manner involved in the BART project 
or may not through further discovery and litigation be proven to have some responsibility for any 
acts or omissions that may support potential claims by Plaintiff against that entity, if Plaintiff 
chooses to pursue litigation against Brookfield RP Inc. in Canada. However, Plaintiff has not 
shown by a preponderance of the evidence before the Court that there is a basis for the Court to 
exercise specific personal jurisdiction over Brookfield RP Inc. The Court therefore grants the 
motion to quash. 

Evidentiary Objections 

Brookfield RP Inc. made extensive written evidentiary objections to evidence offered by Novin 
Corp in support of its opposition to the motion to quash. The Court made rulings on the 
Brookfield RP Inc. evidentiary objections, which will stand and are hereby reaffirmed as stated in 
the June 11, 2020 tentative ruling, though not restated here. 

In connection with its supplemental reply papers, Brookfield RP Inc. filed evidentiary objections 
to the Saenz and Novin Supplemental Declarations and certain exhibits submitted in support of 
Novin Corp's supplemental opposition to the motion to quash. The Court makes the following 
evidentiary rulings. 

Objection to Saenz Suppl. Decl., Exh. B: Sustained (foundation and relevance) 

Objections to Novin Suppl. Decl.:  
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¶ 5, Exh. B; ¶ 6, Exh. C; ¶ 7, Exh. D; ¶ 8, Exh. E; ¶ 9, Exh. F; ¶ 10, Exh. G; ¶ 11, Exh. H: 
Overruled. 

¶ 12 (Obj. 1 - "I sought out a partner . . ." and Obj. 2 – "NDC relied on documents 
submitted to BART . . . "): Overruled. 

¶ 13 (Obj. 1 – "Until this litigation . . ."; Obj. 2 – "At no time during the joint venture . . . "; 
and Obj. 3 – "At no time during the joint venture do I recall . . ."): Overruled, except the 
Court sustains the objections to the extent that Novin's statements purport to attest to the 
ultimate fact or conclusion that Novin Corp had a joint venture or partnership with a 
Brookfield entity, including Brookfield RP Inc.. The Court will admit the references to the 
partnership or joint venture for the limited purpose of showing Mr. Novin's intention or 
state of mind. (Evid. Code § 355.) 

¶¶ 14 and 15: Overruled, except the Court notes that with respect to Mr. Novin's use of 
the undefined term “Brookfield” without identifying Brookfield RP Inc. or any other 
specific Brookfield entity, the lack of specificity goes to the weight and probative value of 
the statements. The Court is well aware that the precise Brookfield entity that Plaintiff 
was dealing with and that was a party to the October RFQ or otherwise participated in 
the events leading up to the lawsuit is at the core of the dispute in this motion. Further, to 
the extent Mr. Novin refers to a partnership in ¶ 14, the Court admits that reference only 
for the limited purpose of showing Mr. Novin's intention or state of mind. (Evid. Code § 
355.) 

 ¶ 16: Overruled. 

 

  

15.  TIME:  9:00   CASE#: MSC19-02294 
CASE NAME: NOVIN DEVELOPMENT VS. BROOKFIELD 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

16.  TIME:  9:00   CASE#: MSC19-02433 
CASE NAME: QUIROGA VS. ANTIOCH CHRYSLER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY VIRGIL QUIROGA, ROBIN QUIROGA 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME:  9:00   CASE#: MSC19-02433 
CASE NAME: QUIROGA VS. ANTIOCH CHRYSLER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: AZZOPARDI VS. DEUTSCHE BANK 
HEARING ON MOTION TO EXTEND STAY OF UNLAWFUL DETAINER 
FILED BY SAVIOUR AZZOPARDI 
* TENTATIVE RULING: * 
 
Appear. Ms. Dunn shall contact the attorneys for Defendant Deutsche Bank to ensure that they 
will be present on this CourtCall appearance. The Court intends to set a date for Defendant 
Deutsche Bank’s anticipated Demurrer to the Second Amended Complaint and to extend this 
stay under the same terms and conditions until that hearing date. 

 

  

19.  TIME:  9:00   CASE#: MSC19-02578 
CASE NAME: ESPINOSA VS. GHOSH 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to December 1, 2020 for receipt of Dismissal as a result of the global settlement. 
 

  

20.  TIME:  9:00   CASE#: MSC19-02578 
CASE NAME: ESPINOSA VS. GHOSH 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

21.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CALIFORNIA STATEWIDE COMMUNITIES, PACE FUNDING GROUP, LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to September 10, 2020. 
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22.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

23.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RENEW FINANCIAL GROUP LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to September 10, 2020. 
 

  

24.  TIME:  9:00   CASE#: MSC20-00384 
CASE NAME: DU VS. JOHN MUIR HEALTH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

25.  TIME:  9:00   CASE#: MSC20-00693 
CASE NAME: VASQUEZ VS. MAFFEI 
HEARING ON MOTION TO STRIKE 
FILED BY EUGENE MAFFEI 
* TENTATIVE RULING: * 
 

The anti-SLAPP motion to strike (“Motion”) filed by Eugene Maffei is granted in part. 
The fifth and sixth causes of action are stricken in their entirety. The Motion is denied as to the 
other causes of action. 

While the prosecution of an unlawful detainer action indisputably is protected activity 
within the meaning of section 425.16, the bases for most of the causes of action here are 
unprotected statements to the plaintiff’s subtenants. As such, the burden does not shift to 
plaintiff to show a probability of prevailing, as further discussed below. 

Background  

In his Complaint, plaintiff Raul Vasquez (“Plaintiff”), states that he leases property from E 
& J Enterprises in Richmond, California pursuant to a written lease agreement (“Lease”). 
Eugene Maffei (“Defendant”) and James Maffei are the owners of E & J Enterprises. Plaintiff 
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alleges that he operated a business whereby he earned income through various subleases of 
the property. (Complaint ¶1.) He further alleges that Defendant falsely told Plaintiff’s sub-tenants 
that he was not paying rent (Complaint, ¶¶21-22), and advised them to refrain from paying rent, 
and that at least one sub-tenant followed this advice (Complaint, ¶¶2, 21, 23.) Plaintiff alleges 
that Defendant wrongfully and maliciously filed an Unlawful Detainer action against him, despite 
Plaintiff having tendered timely payments. (Complaint, ¶3.) Plaintiff alleges that the Defendants’ 
motive was and is to maliciously encumber Plaintiff’s ability to pay his rent due under the Lease. 
(Complaint, ¶4.) 

Plaintiff alleges nine causes of action: (1) Inducing Breach of Contract; (2) Intentional 
Interference with Business Relations and Economic Advantage; (3) Intentional Interference with 
Prospective Economic Advantage; (4) Negligent Interference with Prospective Economic 
Advantage; (5) Abuse of Process; (6) Wrongful Use of Civil Proceedings; (7) Defamation; (8) 
Unfair Business Practices; and (9) Claim for Punitive Damages.   

Defendant simultaneously answered and filed this Motion pursuant to Code of Civil 
Procedure, § 425.16, wherein he seeks to strike all nine causes of action. He argues that 
Plaintiff’s allegations all arise from activity within the protections of the anti-SLAPP statute. In 
making this argument, Defendant contends “[e]ach and every action set forth in the complaint is 
based on the filing of the UD Action and alleged statements made […] with regard to the UD 
Action.” (Motion, 6:13-8:19.) In his declaration supporting the Motion, Defendant asserts he only 
“recalls” talking to the subtenants on the day one of them was sub-served with the complaint in 
that action. (Maffei Decl., ¶7.) Defendant argues the litigation privilege applies to bar Plaintiff’s 
claims and as a result, he cannot show a probability of prevailing. (Motion, 8:20-11:23.) 

Plaintiff opposes the Motion in part, agreeing to “amend” his Complaint to withdraw the 
fifth and sixth causes of action. As to the other causes of action, Plaintiff contends they arise 
from unprotected activity. In support of his Opposition, Plaintiff submits two declarations: one 
from himself and one from Rodolfo Mazariegos. Mazariegos discusses statements made by 
Defendant in May of 2020, after the Complaint herein had been filed.  

In his own declaration, Plaintiff states that he regularly paid rent in the middle of the 
month without objection. He attaches (1) a statement from his tenant, Filemon Mazariegos, 
wherein Mazariegos states he was advised not to pay rent by Defendant, (2) copies of Plaintiffs’ 
rent checks sent to Defendants, and (3) an answer by Clemente Rodriguez to an unlawful 
detainer action filed by Plaintiff, wherein Rodriguez asserts he was advised not to pay rent by 
Eugene Maffei.  

Standard 

Anti-SLAPP motions are evaluated through a two-step process. Initially, the moving 
defendant bears the burden of establishing that the challenged allegations or claims “aris[e] 
from” protected activity in which the defendant has engaged. (Park v. Board of Trustees of 
California State University (2017) 2 Cal.5th 1057, 1061, citing Code Civ. Proc. § 425.16(b); see 
also § 425.16(e) [defining protected activity].)  

It has been long established that in order for a complaint to be within the anti-SLAPP 
statute, the “critical consideration is whether the cause of action is based on the defendant’s 
protected free speech or petitioning activity.” (Navellier v. Sletten (2002) 29 Cal.4th 82, 89 [“that 
a cause of action arguably may have been “triggered” by protected activity does not entail that it 
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is one arising from such”]; see also Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 
Cal.4th 53, 66; Baral v. Schnitt (2016) 1 Cal.5th 376, 396; Park, supra, 2 Cal.5th at pp. 1062–
1063.) As to the analysis under the first prong of the statute, the question is what is pled, not 
what is proven and we accept as true the facts pleaded in the complaint. (See Central Valley 
Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 217.) 

“[I]n ruling on an anti-SLAPP motion, courts should consider the elements of the 
challenged claim and what actions by the defendant supply those elements and consequently 
form the basis for liability.” (Park, supra, 2 Cal.5th 1057, 1063.) A court must distinguish 
between (1) speech or petitioning activity that is mere evidence related to liability and (2) liability 
that is based on speech or petitioning activity. (Id. at 1065, internal citation omitted; Baral, supra, 
1 Cal. 5th at p. 394 [“Allegations of protected activity that merely provide context, without 
supporting a claim for recovery, cannot be stricken under the anti-SLAPP statute.”]) Prelitigation 
communications or prior litigation may provide evidentiary support for the complaint without 
being a basis of liability. An anti-SLAPP motion should be granted only if liability is based on 
speech or petitioning activity itself.  

In the unlawful detainer context, “[u]nless the sole basis of liability asserted in the 
tenant's complaint is the filing and prosecution of the unlawful detainer action, the tenant's 
action will not be targeted at protected activity.” (Ben-Shahar v. Pickart (2014) 231 Cal.App.4th 
1043, 1051.) Feldman v. 1100 Park Lane Associates (2008) 160 Cal.App.4th 1467, discussed 
by Defendant here, has been limited or distinguished to the extent it stands for a different rule. 
(See, e.g., Herterich v. Peltner (2018) 20 Cal.App.5th 1132, 1144; Ulkarim v. Westfield LLC 
(2014) 227 Cal.App.4th 1266, 1279-1281.) 

If the defendant carries its burden to show the statute applies, then the burden shifts and 
plaintiff must then demonstrate its claims have at least “minimal merit.” (Park, supra, 2 Cal.5th 
1057 at 1061, internal citations omitted; Code Civ. Proc. § 425.16(b)(1).)  

There is no right to amend following the granting of an anti-SLAPP motion to strike. 
(Salma v. Capon (2008) 161 Cal.App.4th 1275, 1293-1294.) 

Analysis 

Causes of Action 1-4 (Inducing Breach / Interference with Economic Advantage) 

Addressing the first through fourth causes of action, Defendant has not met his initial 
burden with regard to showing the causes of action are based on protected activity. He cites 
Salma v. Capon (2008) 161 Cal.App.4th 1275 for the idea that communications outside of the 
action to third parties can be protected under the anti-SLAPP statute, but the facts there are 
distinguishable because the communications at issue were necessary steps in preparing for 
litigation. (Id. at 1285-87.) Plaintiff here alleges Defendant sought out the subtenants and falsely 
represented Plaintiff was not making his rent payments. Defendant here appears to admit he 
made statements to the subtenants that if it were him, he would not pay the rent. (Maffei Decl., 
¶7.) He also admits that the subtenants’ payment of rent to Plaintiff was “irrelevant” to the 
unlawful detainer action. (Maffei Decl., ¶7.) The Court agrees, the statements were not relevant 
to the unlawful detainer, or necessary to it as in Birkner v. Lam (2007) 156 Cal.App.4th 275. 

While knowing that Defendant had initiated an unlawful detainer action might be helpful 
in establishing context, these claims are not based on the action itself. The statements to the 
subtenants are the basis for these claims and they therefore fall outside of the statute’s 
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protections. No burden has shifted and the Motion is denied as to the first through fourth causes 
of action.  

Causes of Action 5-6 (Abuse of Process and Wrongful Use of Civil Proceedings) 

The fifth and sixth causes of action are based on the filing of the unlawful detainer 
action. (See ¶¶46, 52.) Defendant argues that such filing was within the protections of the anti-
SLAPP statute, which protect statements made in official proceedings such as litigation. (See 
Code Civ. Proc. § 425.16(e)(1)-(2).) As such, Defendant also argues that Plaintiff cannot prevail 
based on the litigation privilege articulated in Civil Code § 47(b). Plaintiff concedes these causes 
of action are based on protected activity and does not argue a probability of prevailing. The 
Motion is granted as to causes of action 5-6. 

Causes of Action 7-9 (Defamation, Unfair Business Practices, and Exemplary Damages) 

The seventh through ninth causes of action are considered “mixed causes of action” as 
they involve both protected and unprotected activity. While Baral v. Schnitt (2016) 1 Cal.5th 376 
set out a formula for handling “mixed causes of action,” courts have since noted that the trial 
court need not parse out what is protected and unprotected activity if the parties failed to do that 
work. Instead, the trial court may continue to apply a principal thrust / gravamen analysis when 
determining whether a claim is primarily based on protected or unprotected activity. (See Okorie 
v. Los Angeles Unified School Dist. (2017) 14 Cal.App.5th 574, 590; Gaynor v. Bulen (2018) 19 
Cal.App.5th 864, 886; Area 51 Productions, Inc. v. City of Alameda (2018) 20 Cal.App.5th 581, 
595, fn. 7.) Here, the parties did not ask the Court to conduct an analysis of only the protected 
activity in each claim. In addition, it seems that these claims are based on all the alleged activity 
when taken together, which means that applying principal thrust / gravamen analysis is a better 
approach in this context. Therefore, the Court finds that it is appropriate to apply the principal 
thrust / gravamen analysis in determining whether the claims are protected or unprotected 
activity. 

The Court finds that the gravamen of the seventh and eighth causes of action is not 
protected activity, but rather the statements to the subtenants, which were separate from the 
litigation. As such, the statute does not apply. With respect to “Exemplary Damages,” this is not 
a cause of action, but an element of damages. Defendant cites no authority for striking a claim 
for damages under the provisions of the anti-SLAPP statute, which is designed to address 
“causes of action” arising from petitioning activity. (See Code Civ. Proc., §425.16(b)(1).) 

Defendant’s Objections to Evidence 

Defendant Maffei objects to most of paragraph 4 of Plaintiff’s declaration based on 
hearsay, speculation, and lack of personal knowledge. To the extent Defendant is objecting to 
Plaintiff’s recitation of the attached answer, the objection is sustained.   

Defendant also objects to the admission of Rodriguez’s verified answer itself, attached to 
Plaintiff’s declaration, based on the lack of an official request for judicial notice, and on the 
grounds it is hearsay. The objection is sustained based on hearsay. 

Note Re Papers Filed 

The Court notes that Plaintiff’s declaration does not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits. Counsel is directed to review these rules and 
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comply with them as to any future filings. Failure to do so may result in rejection or disregard of 
nonconforming papers. 

 

  

26.  TIME:  9:00   CASE#: MSC20-01153 
CASE NAME: HANCOCK VS. JACQUES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JERRY JACQUES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer filed by Jerry Jacques. The Demurrer relates to the Complaint 

filed by Plaintiff Anne Hancock. Plaintiff is in pro per. The Complaint alleges a cause of action 

for breach of contract. 

Defendant demurs pursuant to Code of Civil Procedure § 430.10(e) and (f) on the grounds that 

the complaint fails to state facts sufficient to constitute a cause of action and the complaint is 

uncertain, ambiguous, and unintelligible.  

For the following reasons, the Plaintiff’s Demurrer is sustained, with leave to amend.  

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Analysis 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 

(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 

resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 

821.) 
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Plaintiff’s complaint is significantly lacking in detail. It does not identify the alleged contract 

between the parties or its terms. It cannot be ascertained from the complaint whether the 

contract is written, is oral, or is implied by conduct. (Code Civ. Proc. § 430.10(g).) Plaintiff’s 

exhibit to the complaint does not provide this needed detail. 

The Demurrer is sustained; any amended complaint must be filed by September 28, 2020. 

 

  

27.  TIME:  9:00   CASE#: MSN20-0834 
CASE NAME: RE: PETITION OF P-ZA PIE, INC. 
HEARING ON PETITION FOR ORDER TO REINSTATE PETITIONER TO ACTIVE STATUS 
FILED BY P-ZA PIE, INC., A CALIFORNIA CORPORATION 
* TENTATIVE RULING: * 
 
Granted. 

 

  

28.  TIME:  9:00   CASE#: MSN20-0863 
CASE NAME: IN RE: CLAIM OF CHARLOTTE ZENG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

29.  TIME:  9:00   CASE#: MSN20-0864 
CASE NAME: IN RE: CLAIM OF LIANG ZENG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

 

 
ADD-ON 
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30.  TIME:  9:00   CASE#: MSN20-0865 
CASE NAME: IN RE: CLAIM OF EVELYN ZENG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

 

 


